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Journal, 333, and 39 Cent. Law Journal, 317. And this is the rule in the 
majority of the states. Deem v. Millikin, 6 0. Cir. Ct. 357, aff. 53 O. St. 668; 
Deem v. Risinger, 11 Ohio Dec. (Reprint) 492; Carpenter's Estate, 170 Pa. 
St. 203, 32 Atl. Rep. 637, 50 Am. St. Rep. 765, 29 L. R. A. 145. Nor is a 
widow debarred from her right of dower by participating in the murder of 
her husband. Owens v. Owens, 100 N. C. 240, 6 S. E. Rep. 794. In in re 
Carpenter's Est., supra, it was held that to deprive one of his right of inheri- 
tance because of his crime is to work corruption of blood, contrary to the 
inhibition of the state and federal constitutions. See also Deem v. Millikin, 
supra. The suggestion made in 30 Amer. Law. Rev. 131, 4 Harvard Law 
Rev. 394, to permit the murderer to take a legal title has not been acted 
upon by the courts, and the question has not been squarely presented 
whether this would work corruption of blood. Some states have statutes 
governing this contingency. Civ. Code Cal. 1409, Annot. Code Miss. 1554. 
The Texas statute (Sayles Stat. 1897, 1692) forbids any corruption of blood 
for murder. The principal case is unquestionably with the weight of author- 
ity, but it is believed that the doctrine in New York, while satisfying the 
objection against the interference bv the court with the statutes of descent 
will work more substantial justice to all parties. 

Evidence — Homicide — Impeachment of Defendant as Witness. — In a 
homicide case it was sought to impeach the defendant, who testified in his 
own behalf, by proving him to be a violent man. Held, that this was not 
evidence to impeach him as a witness, but as a defendant, which was not 
admissible till he had put his character in issue. State v. Beckner (1906), 
— Mo. — , 91 S. W. Rep. 892. 

The defendant here occupies a double position. As a defendant his 
character cannot be attacked by the prosecution; as a witness it can be. The 
question also arises in the case of a witness, whether bad general character 
can be used or only bad character for veracity. The cases are in conflict on 
this proposition. Wigmore, Evidence, §924, note, where the cases are col- 
lected. In Missouri general bad character may be shown. State v. Shields, 
13 Mo. 236; State v. Breeden, 58 Mo. 507. It is well settled that when 
defendant offers himself as a witness he can be impeached the same as any 
other witness. Com. v. Bonner, 97 Mass. 587; Fletcher v. State, 49 Ind. 124. 
But in the main case the court argued that reputation for violence was not 
such general bad character as would affect the defendant's veracity, and 
ruled against it on that ground. This view is sustained by the authorities 
cited and would seem on principle to be correct. 

Evidence — Privileged Communication — Physician and Patient. — 
Where the deposition of a physician taken by plaintiff was sought to be read 
in court by defendant, it was held that plaintiff had not waived the privilege 
by taking the deposition. Clifford v. Denver & R. G. R. Co. (1906), 97 N. 
Y. Supp. 707- 

The code (§836) of New York provides that waiver of the privilege must 
be made in open court on the trial of the action, etc. Two justices dissent 
to the opinion. The privileged character of communications between physi- 
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cian and patient was not recognized at common law. Duchess of Kingston's 
Case, 20 How. St. Tr. 573. Statutes in about half the states now declare 
such communications privileged. Wigmore, Evidence, §2380, note where 
the provisions are collected. In the section mentioned Wigmore states that 
the privilege cannot be justified on principle. The courts are not agreed as 
to what constitutes waiver of this privilege. It has been held that allowing 
the physician to testify on a former trial waives the privilege. McKinney v. 
R. R., 104 N. Y. 352. But this has been denied. Burgess v. Sims Drug Co., 
114 la. 275. Where the party has voluntarily testified to his physical condi- 
tion in question, the privilege has been held to be waived. Lane v. Boicourt, 
128 Ind. 420; contra, McConnell v. City of Osage, 80 la. 293. Few of the 
statutes are specific as to what constitutes waiver. The New York statute 
states specifically that the waiver must be made in open court on the trial of 
the action or by the attorneys prior to the trial, etc. The dissenting opinion 
contends that the taking of the deposition comes within the terms of the 
statute as being taken in open court. But though on principle it would seem 
that if plaintiff had taken the physician's deposition, all reasons for secrecy 
were gone, the statute is so strict that this would seem not to constitute a 
waiver. 

Executors and Administrators — Sale of Decedent's Land — Fraud. — 
The executor of an estate sold realty belonging to the estate to the surety 
upon his executor's bond under an order of court which he had procured 
by fraud. In an action by one of the devisees to have the sale set aside, the 
surety pleaded ignorance of the fraud. Held, that such ignorance was not a 
bar to the action. Fincke v. Bundrick (1905), — Kan. — , 83 Pac. Rep. 403. 

The evidence of collusion between the executor and the surety was 
strong, and unquestionably colored the decision, but the court lays down 
the rule that "a sale to a bondsman ought not to stand if made by virtue of 
an order procured through the fraudulent conduct of the executor, even 
although the surety should be ignorant of the dishonest character of the pro- 
ceeding," and this because of the temptation of the surety to connive at the 
fraudulent acts of the principal. But the soundness of this rule is open to 
question. It is well settled that an executor or administrator may not, even 
in good faith and for an adequate consideration, purchase property of the 
estate, because of the trust relationship. Michoud v. Girod, 4 How. (U. S.) 
503, 11L. Ed. 1076. On the other hand, it is equally well settled that the 
title of a bona fide purchaser for value without notice at an administrator's 
sale cannot be defeated by any showing of fraud perpetrated by the adminis- 
trator or executor in obtaining the order for the sale. 2 Woerner Am. 
Law Adm. 1776; McCown v. Foster (1870), 33 Tex. 241; Adams v. Toomer 
(1884), 44 Ark. 267. No good reason is perceived why an exception to the 
latter rule should be made in the case of the executor's bondsman, when 
there is no proof of collusion. To hold the bondsman liable is to hold that 
the surety occupies a relation of trust toward the beneficiary of the estate 
for which his principal is trustee. The principal case seems to carry the 
doctrine of Michoud v. Girod, supra, to an unwarranted extent. 



